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SENATE BILL 46:

A Referendum to the People of Montana to Amend Article II, Section 10, Right of Privacy
Senator Dan McGee — February 11, 2009

. This is a referendum to the people of Montana to amend their Constitution

¢ Proposes to amend Article II, Section 10, Right of Privacy, to state: “The protection of
unborn human life is a compelling state interest.”

e Within the rights of the People of Montana under the provisions of Article II, Sections
1, Popular Soverignty, and 2, Self-Government

Montana’s Constitutional right to privacy is a fundamental right, but is not an exclusive right.
The right of Privacy can be infringed upon the showing of a compelling state interest.

. The Right of Privacy article has been used in several legal challenges to the legitimate duty

of the Legislature to regulate and control the process of abortion.
Legal Background:

1) Roev. Wade, 1973

a) “State criminal abortion laws...violate the Due Process Clause of the Fourteenth
Amendment, which protects against state action the right to privacy, including a
woman’s qualified right to terminate her pregnancy.”

b) “The state cannot override that right, it has legitimate interests in protecting both the
pregnant woman’s health and the potentiality of human life, each of which interests
grow and reaches a “compelling” point at various stages of the woman’s approach
to term.”

¢) “For the stage subsequent to viability the State, in promoting its interest in the
potentiality of human life, may, if it chooses, regulate, and even proscribe, abortion,
except...for the preservation of the life or health of the mother.”

d) The State may define the term “Physician” to mean only a physician currently
licensed by the state, and may proscribe any abortion by a person who is not a
physician as so defined.

2) Doe v Dalton, 1973

a) Pregnant woman does not have absolute constitutional right to abortion on her
demand.

3) Webster v. Reproductive Health, 1989

a) “This court has emphasized that Roe implies no limitation on a State’s authority to
make a value judgment favoring childbirth over abortion.”

b) “...this court upheld governmental regulations withholding public funds for non-
therapeutic abortions but allowing payments for medical services related to
childbirth, recognizing that a government’s decision to favor childbirth over abortion
through the allocation of public funds does not violate Roe v. Wade.”

c) Reiterates state’s interest in protecting human life




d) Viability as the point at which its interest in potential human life must be
safeguarded.

€) Emphasized maternal health

p “There is also no reason why the State’s compelling interest in protecting potential
human life should not extend throughout pregnancy rather than coming into existence
only at the point of viability.”

g) Argues that Roe’s trimester framework should be overturned.

4) Planned Parenthood v. Casey
a) Viability, state’s legitimate interest, informed consent
b) No. 14 — discussion on effects of overturning Roe v. Wade

5. Montana Case Law — U.S. Supreme Court Decisions

1) Lambert v Wicklund, March 31, 1997, found valid a Montana law that a mlnor S
parents be notified prior to having an abortion.

2) Mazurek v. Armstrong, June 16, 1997, found valid a Montana Law restricting
abortions to licensed physicians.

6. Montana Case Law — State Supreme Court Decisions
1) Intermountain Planned Parenthood v. State, cause No. BDV 97-477
2) Planned Parenthood of Missoula v. State, Lewis & Clark County, December 29, 1999
3) Doe v. Deschamps, 461F.Supp 682 (D.C. Mont. 1976)
4) Armstrong V. Mazurek, 906 F.SSupp 561C D.C. Mont. 1993

7. In the cases brought before the Montana Supreme Court — even cases found valid by the
U.S. Supreme Court — all such cases have been overturned based largely or entirely on the first
portion of Article II, Section 10. In all such cases, the Montana Supreme Court has found that
the State has not demonstrated a “compelling state interest”.

8. The Montana Supreme Court has further not defined what constitutes a “compelling state
interest”, leaving the decision to a case by case analysis.

9. Senate Bill 46 is necessary to submit to the people of Montana the opportunity to define
that:
“PROTECTION OF UNBORN HUMAN LIFE IS A COMPELLING STATE INTEREST”.

10.  The people of Montana must decide this question, not the Montana Supreme Court.

11.  The people of Montana have the right and duty to determine this issue pursuant to Article
I, Sections 1 & 2.
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U.S. Supreme Court
"ROE v.WADE, 410 U.S. 113 (1973)
410 US. 113

ROEET AL.v. WADE, DISTRICT ATTORNEY OF DALLAS COUNTY
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF
TEXAS
No. 70-18.

Argued December 13, 1971 Reargued October 11, 1972
Decided January 22, 1973

A pregnant single woman (Roe) brought a class action challenging the constitutionality of the Texas
criminal abortion laws, which proscribe procuring or attempting an abortion except on medical advice
for the purpose of saving the mother's life. A licensed physician (Hallford), who had two state abortion
prosecutions pending against him, was permitted to intervene. A childless married couple (the Does), the
wife not being pregnant, separately attacked the laws, basing alleged injury on the future possibilities of
contraceptive failure, pregnancy, unpreparedness for parenthood, and impairment of the wife's health. A
three-judge District Court, which consolidated the actions, held that Roe and Hallford, and members of
their classes, had standing to sue and presented Justiciable controversies. Ruling that declaratory, though
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not injunctive, relief was warranted, the court declared the abortion statutes void as vague and
overbroadly ipfringiqg those plaintitfs' Ninth and F ourteenth Amendment rights. The court ruled the

1. While 28 U.S.C. 1253 authorizes no direct appeal to this Court from the grant or denial of
declaratory rel lew i i

(2) Contrary to appellee's contention, the natura] termination of Roe's pregnancy did not moot her
suit. Litigation involving pregnancy, which is "capable of repetition, yet evading review," is an
exception to the usual federal rule that an actual controversy [410 U.S. 113, 114] must exist at review
stages and not simply when the action is initiated. Pp. 124-125.

(b) The District Court correctly refused injunctive, but erred in granting declaratory, relief to
Hallford, who alleged no federally protected right not assertable as a defense against the
good-faith state prosecutions pending against him. Samuels v. Mackell, 401 U.S. 66. Pp. 125-127.

(¢) The Does' complaint, based as it is on contingencies, any one or more of which may not occur,
is too speculative to present an actual case or controversy. Pp. 127-129. '

interests involved violate the Due Process Clause of the F ourteenth Amendment, which protects
against state action the right to privacy, including a woman's qualified right to terminate her
bregnancy. Though the State cannot override that right, it has legitimate interests 1n il rotecting
both the pregnant woman's health and the potentiality of human life, each of which interests grows
and reaches a "compelling" point at various stages of the woman's approach to term, Pp. 147-164.

(a) For the stage prior to approximately the end of the first trimester, the abortion decision_ and its
effectuation must be left to the medical judgment of the pregnant woman's attending physician.
Pp. 163, 164.

(b) For the stage subsequent to approximately the end of the first trimester, the State, in promoting
its interest in the health of the mother, may, if it chooses, regulate the abortion procedure in ways
that are reasonably related to maternal health. Pp. 163, 164.

human life, may, if it chooses, regulate, and even proscribe, abortion except where necessary, in

4. The State may define the term "physician" to mean only a physician currently licensed by the
State, and may proscribe any abortion by a person who is not a physician as so defined. P. 165.

3. It is unnecessary to decide the injunctive relief issue since the Texas authorities will doubtless
fully recognize the Court's ruling [410 U s. 113, 115] that the Texas criminal abortion statutes are
unconstitutional. P, 166.

314 F. Supp. 1217, affirmed in part and reversed in part.
BLACKMUN, J., € opinion of the Court, in which BURGER, C.J -» and DOUGLAS,

delivered th
BRENNAN, STEWART, MARSHALL, and POWELL, JJ., joined. BURGER, C. J., post, p. 207,
DOUGLAS, J - post, p. 209, and STEWART, J., post, p. 167, filed concurring opinions. WHITE, J.,

20f32 ~ 99/1/19 1.4




410 U.8. 179

DOE v. BOLTON

Cite as 93 8.Ct. 739 (1973)

struck down today was, as the majority

_|177 notes, first enacted in 1857jand “has re-
mained substantially unchanged to the

present time.” Ante, at 7 10

There apparently was no question con-
cerning the validity of this provision or
of any -of the other state statutes when
the Fourteenth Amendment was adopted.
The only conclusion possible from this
history is that the drafters did not in-
tend to have the Fourteenth Amendment
withdraw from the States the power to
legislate with respect to this matter.

III1

Even if one were to agree that the
case that the Court decides were here,
and that the enunciation of the substan-
tive constitutional law in the Court’s
opinion were proper, the actual disposi-
tion of the case by the Court is still dif-
ficult to justify. The Texas statute is
struck down in toto, even though the
Court apparently concedes that at later
periods of pregnancy Texas might im-
pose these selfsame statutory limitations
on abortion. My understanding of past

-Lwrs:practice is that a statute foundjto be in-

valid as applied to a particular plaintiff,
but not unconstitutional as a whole, is
not simply “struck down” but is, instead,
declared unconstitutional as applied to
the fact situation before the Court.
Yick Wo v. Hopkins, 118 U.S. 356, 6 S.
Ct. 1064, 30 L.Ed. 220 (1886); Street v.
New York, 394 U.S. 576, 89 S.Ct. 1354,
22 L.Ed.2d 572 (1969).

For all of the foregoing reasons, I re-
spectfully dissent.

5. Indiana (1838).

6. Towa (1843).

7. Maine (1840).

8. Massachusetts (1845).
9. Michigan (1846).

10. Minnesota (1851).
11. Missouri (1835).
12. Montana (1864).
13. Nevada (1861).

410 U.S. 179, 35 L.Bd.2d 201

WEREEN et al., Appellants,

V.

Arth SRS 4s Attorney General
of the State of Georgia, et al.

No. 70-40.
Argued Dec. 13, 1971.
Reargued Oct. 11, 1972.

Rehearing Denied Feb. 26, 1973.

See 410 U.S. 959, 93 S.Ct. 1410.

Action was brought challenging va-
lidity of Georgia abortion statute. The
United States District Court for the
Northern District of Georgia, 319 F.
Supp. 1048, as a three-judge court, ren-
dered judgment holding portions of the
statute invalid and plaintiffs appealed.
The Supreme Court, Mr. Justice Black-
mun, held that those portions of the
statute requiring that abortions be con-
ducted in hospitals, or accredited hos-
pitals, requiring the interposition of a
hospital abortion committee, requiring
confirmation by other physicians, and
limiting abortion to Georgia residents,
are unconstitutional, while provision re-
quiring that physician’s decision rest up-
on his best clinical judgment of neces-
sity is not unconstitutionally vague.

Judgment modified and affirmed.

Mr. Chief Justice Burger, Mr. Jus-
tice Douglas and Mr. Justice Stewart
filed concurring opinions; Mr. Justice
White dissented and filed an opinion in
which Mr. Justice Rehnquist joined, and
Mr. Justice Rehnquist dissented and
filed an opinion.

1. Constitutional Law €=42.1(3)
Courts €281
Pregnant Georgia citizen, on behalf
of herself and others similarly situated,

14, New Hampshire (1848).
15. New Jersey (1849).

16. Ohio (1841).

17. Pennsylvania (1860).
18. Texas (1859).

19. Vermont (1867).

20. {West Virginia (1848).
21. Wisconsin (1858).

;
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had standing to maintain action challeng-
ing Georgia abortion statutes, and pre-
sented justiciable controversy. Code Ga.
§§ 26-1201 to 26-1203. '

2. Courts =281

Georgia-licensed doctors consulted
by pregnant women presented justiciable
controversy and had standing to main-
tain action challenging Georgia abortion
statute although they had not been pros-
ecuted or threatened with prosecution.
Code Ga. §§ 26-1201 to 26-1203.

3. Appeal and Error €=843(2)

Supreme Court, which determined
that pregnant woman and doctors had
standing to challenge abortion statute,
would not pass upon status of nurses,
clergymen, and others who joined as
intiffs.

4. Abortion &1

Pregnant woman does not have ab-
solute constitutional right to abortion on
r demand.

5. Abortion ¢&=1

State has right to readjust its views
and emphases in light of advanced knowl-
edge and techniques and fact that earlier
Georgia abortion statute focused on
preservation of woman’s life did not
prevent state from later justifying abor-
tion statute in interest of protection of
embryonic and fetal life.

6. Criminal Law &13.1(2)

Provision of Georgia abortion stat-
ute making it a crime for a physieian
to perform an abortion except when it is
based upon his best clinical judgment
that abortion is necessary is not uncon-
stitutionally vague, since his judgment
may be made in light of all attendan
circumstances. Code Ga. § 26-1202(a)

7. Abortion &1
Cons.titutional Law €-208(1)
Provision of Georgia abortion stat
ute requiring that abortions, unlike oth-
er surgical procedures, be done only in
hospital accredited by private accredita-
tion organization is invalid as not based
on differences reasonably related to pur-
poses of act in which it is found, in ab-
sence of showing that only hospitals (let

alone those with accreditation) aid state’s |

interest in fully protecting patient; while
state may adopt standards for licensing
all facilities where abortions, from and
after end of first trimester of pregnancy,
may be performed so long as these stand-
ards are legitimately related to state’s
objective, hospital requirement failing to
exclude first trimester of pregnancy
would be invalid on that ground alone,
Code Ga. §§ 26-1201 to 26-1203; U.S.C.
A.Const. Amend. 14. SR

8. Abortion &1

Hospital requirement of Georgia
abortion law is invalid for failure to ex-
clude first trimester of pregnancy. Code
Ga. §§ 26-1201 to 26-1203.

9. Abortion &1 .
Georgia abortion statute requiring

-advance approval by hospital abortion

committee lacks constitutionally justifi-
able pertinence and is unduly restrictive
of patient’s rights and needs which have
already been medically delineated and
substantiated by patient’s personal phy-
sician. Code Ga. § 26-1202(b) (5), (e).

10. Abortion ¢=1

Under Georgia statutes, hospital is
free not to admit patient for abortion
and physician and any other employee
has right to refrain, for moral or reli-
gious reasons, from participating in
abortion procedure; these provisions
sufficiently protect hospital and obviate
need for abortion committee. Code Ga. §

2(b) (5), (e).

11 Physicians and Surgeons €2
Requirement of Georgia abortion

statute that two Georgia licensed physi-

cians confirm recommendation of preg-
nant woman’s own consultant, a proce-
dure not required in any other voluntary
medical or surgical procedure, has no

rational connection with patient’s needs .

and unduly infringes on physician’s right
to practice. Code Ga. §§ 26-1201 to 26—
120

- 12. Abortion €1

Constitutional Law €2207(1) .
Residency requirement of G(-'fol'gla
abortion law, not based on any policy of:

410 US. 179



o WEBSTER v. REPRODUCTIVE HEALTH SERVICES

Syllabus

Held: The judgment is reversed.
851 F. 2d 1071, reversed.

THE CHIEF JUSTICE delivered the opinion of the Court with respect to
Parts I, II-A, II-B, and II-C, concluding that:

1. This Court need not pass on the constitutionality of the Missouri
statute’s preamble. In invalidating the preamble, the Court of Appeals
misconceived the meaning of the dictum in Akron v. Akron Center for
Reproductive Health, Inc., 462 U. S. 416, 444, that “a State may not
adopt one theory of when life begins to justify its regulation of abor-
tions.” That statement means only that a State could not “justify” any
abortion regulation otherwise invalid under Roe v. Wade on the ground
that it embodied the State’s view about when life begins. The preamble
does not by its terms regulate abortions or any other aspect of appellees’
medical practice, and §1.205.2 can be interpreted to do no more than

- offer protections to unborn children in tort and probate law, which is
permissible under Roe v. Wade, supra, at 161-162. This Court has em-
phasized that Roe implies no limitation on a State’s authority to make a
value judgment favoring childbirth over abortion, Maher v. Roe, 432
U. S. 464, 474, and the preamble can be read simply to express that sort
of value judgment. The extent to which the preamble’s language might
be used to interpret other state statutes or regulations is something that
only the state courts can definitively decide, and, until those courts have
applied the preamble to restrict appellees’ activities in some concrete
way, it is inappropriate for federal courts to address its meaning.
Alabama State Federation of Labor v. McAdory, 325 U. S. 450, 460.
Pp. 6-9.

2. The restrictions in §§ 188.210 and 188.215 of the Missouri statute on
the use of public employees and facilities for the performance or assist-
ance of nontherapeutic abortions do not contravene this Court’s abortion
decisions. The Due Process Clauses generally confer no affirmative
right to governmental aid, even where such aid may be necessary to se-
cure life, liberty, or property interests of which the government may not
deprive the individual. DeShaney v. Winnebago County Dept. of Social
Services, 489 U. S. ——, ——. Thus, in Maher v. Roe, supra; Poelker
v. Doe, 432 U. S. 519; and Harris v. McRae, 448 U. S. 297, this Court
upheld governmental regulations withholding public funds for nonthera-
peutie abortions but allowing payments for medical services related to
childbirth, recognizing that a government’s decision to favor childbirth
over abortion through the allocation of public funds does not violate Roe
v. Wade. A State may implement that same value judgment through
the allocation of other public resources, such as hospitals and medical
staff. There is no merit to the claim that Maher, Poelker, and McRae
must be distinguished on the grounds that preventing access to a public
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' COURT CASES - ABORTION
Webster

V. R

Reproductive Health Service

RECEIVED

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been pre-
pared by the Reporter of Decisions for the convenience of the reader. See
United States v. Detroit Lumber Co., 200 U. S. 321, 337,

SUPREME COURT OF THE UNITED STATES

Syllabus

WEBSTER, ATTORNEY GENERAL OF MISSOURI, ET
AL. v. REPRODUCTIVE HEALTH SERVICES ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 88-605. Argued April 26, 1989 —Decided July 3, 1989

Appellees, state-employed health professionals and private nonprofit cor-
porations providing abortion services, brought suit in the District Court
" for declaratory and injunctive relief challenging the constitutionality of a
Missouri statute regulating the performance of abortions. The statute,
inter alia: (1) sets forth “findings” in its preamble that “[t]he life of
each human being begins at conception,” and that “unborn children have
protectable interests in life, health, and well-being,” §§1.205.1(1),
1.205.1(2), and requires that all state laws be interpreted to provide
unborn children with the same rights enjoyed by other persons, subject
to the Federal Constitution and this Court’s precedents, § 1.205.2; (2)
specifies that a physician, prior to performing an abortion on any woman
whom he has reason to believe is 20 or more weeks pregnant, must as-
certain whether the fetus is “viable” by performing “such medical exami-
nations and tests as are necessary to make a finding of [the fetus’] gesta-
tional age, weight, and lung maturity,” § 188.029; (8) prohibits the use of
public employees and facilities to perform or assist abortions not neces-
sary to save the mother’s life, §8188.210, 188.215; and (4) makes it
unlawful to use public funds, employees, or facilities for the purpose of
“encouraging or counseling” a woman to have an abortion not necessary
to save her life, §§ 188.205, 188.210, 188.215. The District Court struck
down each of the above provisions, among others, and enjoined their en-
forcement. The Court of Appeals affirmed, ruling that the provisions in
question violated this Court’s decisions in Roe v. Wade, 410 U. S. 118,
and subsequent cases.

I




v WEBSTER v. REPRODUCTIVE HEALTH SERVICES

Syllabus

THE CHIEF JUSTICE, joined by JUSTICE WHITE and JUSTICE KEN-
NEDY, concluded in Parts II-D and III that:

1. Section 188.029 of the Missouri statute—which specifles, in its first
sentence, that a physician, before performing an abortion on a woman he
has reason to believe is carrying an unborn child of 20 or more weeks
gestational age, shall first determine if the unborn child is viable by
using that degree of care, skill, and proficiency that is commonly exer-
cised by practitioners in the field; but which then provides, in its second
sentence, that, in making the viability determination, the physician shall
perform such medical examinations and tests as are necessary to make a
finding of the unborn child’'s gestational age, weight, and lung matu-
nty—)s constitutional, since it permissibly furthers the State s i mterest
in mggowag potential human life, Pp. 15-23.

(a) THe Court of Appeals committed plain error in reading § 188.029
as requiring that after 20 weeks the specified tests must be performed.
That section makes sense only if its second sentence is read to require
only those tests that are useful in making subsidiary viability findings.
Reading the sentence to require the tests in all circumstances, including
when the physician’s reasonable professional judgment indicates that
they would be irrelevant to determining viability or even dangerous to
the mother and the fetus, would conflict with the first sentence’s require-
ment that the physician apply his reasonable professional skill and judg-
ment. It would also be incongruous to read the provision, especially the
word “necessary,” to require tests irrelevant to the expressed statutory
purpose of determining viability. Pp. 16-17.

(b) Section 188.029 is reasonably designed to ensure that abortions
are not performed where the fetus is viable. The section’s tests are in-

< }QTA. = )3\ QI'JKI‘ ) T
W PROTECTYING 300
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1e section creates what is usentxally a presumption of viability at 20 w,oume { @ 20 <
weeks, which the physician, prior to performing an abortion, must rebut
with tests —including, if feasible, those for gestational age, fetal weight,
and lung capacity—indicating that the fetus is not viable, While the
District Court found that uncontradicted medical evidence established
that a 20-week fetus is not viable, and that 23 1/2 to 24 weeks’ gestation
is the earliest point at which a reasonable possibility of viability exists, it
also found that there may be a 4-week error in estimating gestational
age, which supports testing at 20 weeks. Pp. 17-18.
(c) Section 188.029 conflicts with Roe v. Wade and cases following
it. Since the section’s tests will undoubtedly show in many cases that
. the fetus is not viable, the tests will have been performed for what were
in fact second-trimester abortions. While Roe, 410 U. S., at 162, recog-
nized the State’s interest in protecting potential human life as “impor-
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facility narrows or forecloses the availability of abortion. Just as in
those cases, Missouri’s decision to use public facilities and employees to
encourage childbirth over abortion places no governmental obstacle in
the path of a woman who chooses to terminate her pregnancy, but leaves
her with the same choices as if the State had decided not to operate any
hospitals at all. The challenged provisions restrict her ability to obtain
an abortion only to the extent that she chooses to use a physician affili-
ated with a public hospital. Also without merit is the assertion that
Mabher, Poelker, and McRae, must be distinguished on the ground that,
since the evidence shows that all of a public facility’s costs in providing
abortion services are recouped when the patient pays such that no public
funds are expended, the Missouri statute goes beyond expressing a pref-
erence for childbirth over abortion by creating an obstacle to the right to
choose abortion that cannot stand absent a compelling state interest.
Nothing in the Constitution requires States to enter or remain in the
abortion business or entitles private physicians and their patients to ac-
cess to public facilities for the performance of abortions. Indeed, if the
State does recoup all of its costs in performing abortions and no state
subsidy, direct or indirect, is available, it is difficult to see how any
procreational choice is burdened by the State’s ban on the use of its facili-
ties or employees for performing abortions. The cases in question all
support the view that the State need not commit any resources to per-
forming abortions, even if it can turn a profit by doing so. Pp. 9-13.

3. The controversy over §188.205’s prohibition on the use of public
funds to encourage or counsel a woman to have a nontherapeutic abor-
tion is moot. The Court of Appeals did not consider § 188.205 separately
from §§ 188.210 and 188.215—which respectively prohibit the use of pub-
lic employees and facilities for such counseling—in holding all three sec-
tions unconstitutionally vague and violative of a woman’s right to choose
an abortion. Missouri has appealed only the invalidation of § 188.205.
In light of the State’s claim, which this Court accepts for purposes of de-
cision, that § 188.205 is not directed at the primary conduct of physicians
or health care providers, but is simply an instruction to the State’s fiscal
officers not to allocate public funds for abortion counseling, appellees
contend that they are not “adversely” affected by the section and there-
fore that there is no longer a case or controversy before the Court on this
question. Since plaintiffs are masters of their complaints even at the
appellate stage, and since appellees no longer seek equitable relief on
their § 188.205 claim, the Court of Appeals is directed to vacate the Dis-
trict Court’s judgment with instructions to dismiss the relevant part of
the complaint with prejudice. Deakins v. Monaghan, 484 U. S. 193,
200. Pp. 13-14. '
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an abortion, Akron, supra, at 420, n, 1, a “limited fundamental canstitu-

tlomal Fight,” post, at 18, or a hbérty interest protected by the Due Proc-

g,snglause Moreover, although this decision will undoubtedly allow
more governmental regulation of abortion than was permissible before,
the goal of constitutional adjudication is not to remove inexorably “politi-
cally devisive” issues from the ambit of the legislative process, but is,
rather, to hold true the balance between that which the Constitution
puts beyond the reach of the democratic process and that which it does
not. Furthermore, the suggestion that legislative bodies, in a Nation
where more than half the population is female, will treat this decision as
an invitation to enact abortion laws reminiscent of the dark ages mis-
reads the decision and does scant justice to those who serve in such
bodies and the people who elect them. Pp. 21-28.

2. This case affords no occasion to disturb Roe’s holding that a Texas
statute which criminalized all nontherapeutic abortions unconstitution-
ally infringed the right to an abortion derived from the Due Process
Clause. Roe is distinguishable on its facts, since Missouri has deter-
mined that viability is the point at which its interest in potential human
life must be safe ed. P. 23,

g J USTICE '0'CoNNOR/ agreeing that it was plain error for the Court of
Appeals to mterpret the second sentence of § 188.029 as meaning that
doctors must perform tests to find gestational age, fetal weight, and lung
maturity, concluded that the section was constitutional as properly inter-
preted by the plurality, and that the plurality should therefore not have
proceeded to reconsider Roe v. Wade. This Court refrains from decid-
ing constitutional questions where there is no need to do so, and gener-
ally does not formulate a consitutional rule broader than the precise facts
to which it is to be applied. Ashwander v. TVA, 297 U. S. 288, 346,
347. Since appellees did not appeal the Distriet Court’s ruling that the
first sentence of § 188.029 is constitutional, there is no dispute between
the parties over the presumption of viability at 20 weeks created by that
first sentence. Moreover, as properly interpreted by the plurality, the
section’s second sentence does nothing more than delineate means by
which the unchallenged 20-week presumption may be overcome if those
means are useful in determining viability and can be prudently em-
ployed. As so interpreted, the viability testing requirements do not
conflict with any of the Court’s abortion decisions. As the plurality
recognizes, under its interpretation of § 188.029's second sentence, the
viability testing requirements promote the State’s interest in potential
life. This Court has recognized that a State may promote that interest
when viability is possible. Thornburgh v. American College of Obstetri-
cians and Gynecologists, 476 U. S. 747, T70-771. Similarly, the basis
for reliance by the lower courts on Colautti v. Franklin, 439 U. S. 379,
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tant and legitimate,” it also limited state involvement in second-trimes- W WS Li Ty
ter abortions to protecting maternal health, id., at 164, and allowed --= : -
States to regulate or proscribe abortions to protect the unborn child only
after viability, id., at 165. Since the tests in question regulate the phy-
sician’s discretion in determining the viability of the fetus, § 188.029 con-
flicts with language in Colautti v. Franklin, 439 U. S. 379, 388-389,
stating that the viability determination is, and must be, a matter for the
responsible attending physwxans judgment. And, in light of District
Court findings that the tests increase the expenses of abortion, their va- \
lidity may also be questioned under Akron, supra, at 434-435, which [ 7o STAKE P i, HESRV ),
held that a requirement that second-trimester abortions be performed in \ ;¢ 29 -
hospitals was invalid because it substantially increased the expenses of -
those procedures. Pp. 17-19.

" (d) The doubt cast on the Missouri statute by these cases is not so
much a flaw in the statute as it is a reflection of the fact that Roe’s rigid

% trimester analysis has proved to be unsound in principle and unworkable . ;

{ inpractice. Insuch circumstances, this Court does not refrain from re-
considering prior constitutional rulings, notwithstanding stare decisis.
E. g., Garcia v. San Antonio Metropolitan Transit Authority, 469 U. S.
528. The Roe framework is hardly consistent with the notion of a Con-
stitution like ours that is cast in general terms and usually speaks in
general principles. The framework’s key elements —trimesters and via-
bility —are not found in the Constitution’s text, and, since the bounds of
the inquiry are essentially indeterminate, the result has been a web of
legal rules that have become xncreasmgly intricate, resembling a code of
regulations rather thap g iong] doctrme There is also

A o
human life should not exten gnEncy rather than coming i
into existence only at the point of v1ab1hty Thus, the Roe trimester ¢ ", “‘ T A
framework should be abandoned. Pp. 19-21. ;;‘;; : ?.mug - FRAIS

(e) There is no merit to the dissent’s contention that the Court ~, ™ * 7" -7 =%
should join in a “great issues” debate as to whether the Constitution TEON DG5S
includes an “unenumerated” general right to privacy as recognized in
cases such as Griswold v. Connecticut, 381 U. S. 479. Unlike Roe,

Griswold did not purport to adopt a whole framework, complete with de-
tailed rules and distinctions, to govern the cases in which the asserted
liberty interest would apply. The Roe framework sought to deal with
areas of medical practice traditionally left to the States, and to balance
once and for all, by reference only to the calendar, the State’s interest in
protecting potential human life against the claims of a t woman |
to decide whether or not to abort. mﬁm ying 7
~Ro€'in later cases suggests that there is wisdom in not necessarily at-
temptmg to elaborate the d1fferences between a “fundamental nght” to

G,
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388-389, disappears when § 188.029 is properly interpreted to require
only subsidiary viability findings, since the State has not attempted to
substitute its judgment for the physician’s ascertainment of viability,
which therefore remains “the critical point.” Nor does the marginal in-
crease in the cost of an abortion created by § 188.029's viability testing
provision, as interpreted, conflict with Akron v. Akron Center for .
Reproductive Health, 462 U. S. 416, 434-439, since, here, such costs do
not place a “heavy, and unnecessary burden” on a woman’s abortion deci-
sion, whereas the statutory requirement in Akron, which related to
previablity abortions, more than doubled a woman’s costs. Moreover,
the statutory requirement in Akron involved second-trimester abortions
generally; § 188.029 concerns only tests and examinations to determine
viability when viability is possible. The State’s compelling interest in
potential life postviability renders its interest in determining the critical
point of viability equally compelling. Thornburgh, supra, at 770-771.
When the constitutional invalidity of a State’s abortion statute actually
turns upon the constitutional validity of Roe, there will be time enough
to reexamine Roe, and to do so carefully. Pp. 4-11.

- "JUSTICE SCALIA {would reconsider and explicitly overrule Roe v.
Wade. me Roe question by deciding this case in as narrow a
manner as possible is not required by precedent and not justified by pol-
icy. To do so is needlessly to prolong this Court's involvement in a field
where the answers to the central questions are political rather than ju-
ridical, and thus to make the Court the object of the sort of organized
pressure that political institutions in a democracy ought to receive. Itis
particularly perverse to decide this case as narrowly as possible in order
to avoid reading the inexpressibly “broader-than-was-required-by-the-
precise-facts” structure established by Roe v. Wade. The question of
Roe's validity is presented here, inasmuch as § 188.029 constitutes a leg-
islative imposition on the judgment of the physician concerning the point
of viability, and increases the cost of an abortion. It does palpable
harm, if the States can and would eliminate largely unrestricted abor-
tion, skillfully to refrain from telling them so. Pp. 1-T.

r,,m@ggg,s_'r, C. J.} announced the judgment of the Court and delivered
the opinion for a unanimous Court with respect to Part II-C, the opinion of
the Court with respect to Parts I, II-A, and II-B, in which WarrE, O’CoN-
NOR, SCALIA, and KENNEDY, JJ., joined, and an opinion with respect to
Parts II-D and III, in which WHITE and KENNEDY, JJ., joined. O'CON-
NOR, J., and SCALIA, J., filed opinions concurring in part and concurring in
the judgment. BLACKMUN, J., filed an opinion concurring in part and dis-
senting in part, in which BRENNAN and MARSHALL, JJ., joined. STE-
VENS, J., filed an opinion concurring in part and dissenting in part.
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Abortion clinics * and - physician chal-
lenged, on due process grounds, the constity-
tonality of the 1988 and 1989 amendments to
the Pennsylvania abortion statute. The
United States District Court for the Eastern
District of Pennsylvania, Daniel H. Huyett,
3, J., 74 F.Supp. 1823, held that several
sections of the statute were unconstitutional.
Pennsylvania appealed. The Court ‘of Ap-
peals for the Third Circuit, 947 F.2d 682,
affirmed in part and reversed in part. Cer-
Uorari was granted. The Supreme Court,
Justices O'Connor, Kennedy and Souter held
that: (1) the doctrine of stare decisis re-
quires reaffirmance of Roe v, Wade’s essen-
tial holding recognizing a woman’s right to
thoose an abortion before fetal viability; (2)
the undue burden test, rather than the tri-
Dester framework, should be used in evaluat-
g abortion restrictions before viability; (3)
the medical emergency definition in the
Pennsylvania statute was sufficiently broad
that it did not impose an undue burden; (4)

e informed consent requirements, the 24~
QUr waiting period,” parental consent provi-
Son, and the reporting and. recordkeeping
Rquirements of the Pennsylvania statute did’
%t impose an undue burden;: and (5)-.the
Pousal notification provision imposed an un-

€ burden and was invalid. - :
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Affirmed in part, reversed in part, and
remanded.

Justice Stevens filed an opinion coneur-
ring in part and dissenting in part.

Justice Blackmun filed an opinion con-
curring in part, concurring in the judgment
in part, and dissenting in part.

Chief Justice Rehnquist filed an opinion
concurring in the judgment in part and dis-
senting in part, in which Justices White, Sca-
lia and Thomas joined.

7 Justice Scalia filed an opinion concurring
in the judgment in part and dissenting in
part, in which Chief Justice Rehnquist and

Justices White and Thomas joined.

1. Abortion and Birth Control &.50

. W;)'mah’ has right to choose to have abor-
tion before viability of fetus without undue "
interference from state; before _ viability, b

g i
erference fromsate;_beore_viabity, b7y

state’s interests are not strong enough to aﬁﬂ)#

support prohibition of abortion or imposition

of substantial obstacle to woman's effective

right to elect procedure. U.S.C.A. Const.

Amend. 14. C

2. Abortion and Birth Control ¢=.50 zS
B State lzas' poglf.er to restpgt _ab(_n't.lo_ns. %3; ) ihf
after fetal viabilit , if law contains exceptions’ Vi
for pregnancies that endanger woman’s life
-orhealth.” US.C.A. Const.Amend. 14.

3. Ab_br_’tioh and Birth Control €=.50 y n i[ ) ;
. State has legitimate interests from thé éj,;;g)& -53'? .
outset of the pregnancy in protecting health ”, Q;;;rf
of woman and life of fetus that may become
child. US.CA. Const.Amend. 14, .

4. thsf{tptional Law &=254.1

Substantive liberties protected by Four-
teenth Amendment, which incorporates most
‘of Bill of Rights against states, are not limit-
ed to those rights already guaranteed against
federal interference by express provisions of
first. eight  amendments to Constitution.
U.8.C.A. Const.Amends. 1-8, 14.
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5. Constitutional Law ¢=254.1

Substantive liberties protected by Four-
teenth Amendment are not limited to those
practices, defined at the most specific level,
that were protected against government in-
terference by other rules of law when Four-
teenth Amendment was ratified. U.S.C.A.
Const.Amend. 14. ' :

6. Cbnstitutiohai Law &=254.1, 274(5)

. Constitution places limits on state’s right
to interfere with person’s most basic deci-
sions about family and parenthood, as well as
bodily integrity. U.S.C.A. Const.Amend. 14.

‘7. Courts €89, 90(3)

Rule of stare decisis is not inexorable
command and certainly it is not such in every
constitutional case;. rather, when Supreme
Court reexamines prior holding, its judgment
is customarily informed by prudential and
pragmatic considerations designed 'to. test
consistency of overruling prior decision with
ideal of the rule of law, and to gauge respec-
tive costs of reaffirming and overruling prior
case.

/ 8. Courts &90(1)

Under doctrine of stare -decisis, when
Supreme Court reexamines prior holding, it
may ask whether rule has proved to be in-
tolerable simply in defying practical worka-
bility, whether rule is subject to a kind of
reliance that would lend special hardship to
consequences of overruling and would add
inequity to cost of repudiation, whether re-
lated principles of law have so far developed
that they have left the old rule no more than
a remnant of abandoned doctrine, and
whether facts have so changed or come to
be seen differently as to have robbed old
rule of significant application or justification.

/ 9. Abortion and Birth Control ¢=.50

Courts @QO(I)V

Opposition to Roe v. Wade did not ren-
der decision unworkable and, therefore, doc-
trine of stare decisis required reaffirmance.

112 SUPREME. COURT REPORTER

Knonthex‘apeutic abortions.
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JlO. Abortion and Birth Control &5
Courts ¢90(1)

Reliance on Roe v. Wade rule’s limita.
tion on state power required reaffirmance of
Roe’s essential holding under doctrine of
stare decisis; for two decades of economic
and social developments, people organized
intimate relationships and made choices that
defined their views of themselves and their
places in society in reliance on availability of
abortion in event of contraceptive failure,

AL Abortion and Birth Control &=.50
Courts @_?90(1)

No evolution of legal principle weakened
doctrinal footings of Roe v. Wade and, there-
fore, application of stare decisis required
reaffirmance, whether Roe was viewed as
example of right of person to be free from
unwarranted governmental intrusion into
matters as fundamental as decision whether
to bear or beget child, whether it was viewed
as rule of personal autonomy and bodily in-
tegrity that would limit governmental power
to mandate medical treatment or to bar its
rejection, or if it was viewed as sui generis

e

12 Abor_ﬁon “an.d Birth Control =.50
Courts ¢=90(1)

Advances in maternal health care and i2
neonatal care that may have affected factual
assumptions of Roe v. Wade did not render
Roe’s central holding obsolete and did ot
warrant overruling it; those facts had =2
bearing_on validity of Roe’s central holdls
that viability marked earliest point at “‘h_lch
state’s interest in fetal life would be consu™"
tionally adequate to justify legislative ban o

.
[ e NN »«m./\,/w/‘-\,/—»\\,f*\;f\»“’, i

3. Abortion and Birth Control &30
Courts &90(1)

Neither factual underpinnings of £ ©
Wade, nor Supreme Court’s understanding #
it, had been changed to such a degree -
would warrant overruling decision; P n;‘ﬁg
doctrinal disposition to reach different T
was insufficient to warrant overruling- ’
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1 Birth Control &=.50
Do

Roe v. Wade rule’s limita-
ver required reaffirmance of
holding under doctrine of
r two decades of economic
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n maternal health care and in
hat may have affected factual
Roe v. Wade did not render
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ling it; those facts had no
idity of Roe’s central holding
jarked earliest point at which
in fetal life would be constitu-
te to justify legislative ban on
abortions.

nd Birth Control ¢=.50
oa

ctual underpinnings of Roe t

sang~ " *o such a degree that
.o g decision; present
sitio.  reach different rest
t to warrant overruling.

reme Court’s understanding of
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4. Abortion and Birth Control &= 50 «:
Courts €=90(6) . -

ation under accepted st
d suffice to demon

: 15 Abortlon and Blrth Control & 50 X -
“Woman’s constitutional liberty to termi-
ate her pregnancy is not so unlimited as to
revent state from showing its concern for
of the unborn and, at lag_egﬂpointf‘in“fetgl
evelopment, stabe s mterest In hfe

lces

O’Connor, Kennedy "and Souter)l
A Const Amend 4 e

bortlon and Blrth Control o2 50

regnancy may be restricted; [viability i ish
hme at which there is realistic p0551b111ty of

omb, so thamependent “existence of sec-

nd life can in reason and fairness be object
f state protection that would override wom- }
an’s an’s right to terminate her pregnancy.\: (Per)
Justices O’Connor, Kennedy and Souter.)

.8.C.A. Const.Amend. 14.

1. Abortion and Birth Control @-’».50&4
Rigid trimester framework established
Roe v. Wade is not necessary to ensure

®ntinue her pregnancy is not so subordinat-
& to state’s interest in fetal life that choice
: ts in theory but not in fact; rather, Roe
Peeognizes state’s interest in promoting fetal
e ang measures aimed at ensuring that
Man’s choice contemplates consequences
X-fetus do not necessarily interfere with
t to terminate pregnancy, even if those

PLANNED PARENTHOOD v. CASEY
Cite as 112 S.Ct. 2791 (1992)

~ment of that right.

IﬁEEide\whether to terminate pregnancy does j

that woman’s right to choose to terminate or
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measures would have been inconsistent with
trimester framework. . (Per Justices O’Con-
nor, Kennedy and Souter.) US CA. Const
Amend. 14."- . R

18. Constitutional Law @255(1) :
.t Not every law which makes right more %
difficult to exercise is, ipso facto, an infringe-

U.S.C.A.-Const.Amend.
14. o

19. Abortion and Birth Control 2,50 = -
Constitutional Law e=274(5)

. Only when state regulatlon of abortxon
unposes undue burden on woman’s ablhty to %

<SE—-—

power .of state reach into heart.of liberty
protected by due process clause; fact - ‘that:
regulation has incidental effect of making it
more difficult or more expensive to procure
abortion cannot be enough to invalidate it.
(Per Justices 0’Connor, Kennedy and Sout-
er) US.CAS Const Amend 14 '

20 Abortlon and Bll‘th Control @ 50

“Undue burden _'standard is “appropriate’
means of reconciling state’s interest in hu-
man’ life with woman’s ‘constitiitionally pro-
tected liberty to decide whether to terminate
pregnancy. (Per Justices O’Connor, Kenne-.
dy and Souter.) U.S.C.A. Const.Amend. 14.

;»-ﬁl.‘.&i\ o

21. Abortion and Birth Control €=.50 . ..., _,
“undue bur%

~ State regulation imposes

den” on woman’s decision whether to termi-
nate pregnancy and, thus, regulatlon is in-

valid if it has purpose or effect:of placing

substantial obstacle_in_path of woman who

seeks abortion of{nionviable fetus. (Per Jus-

tices O’Connor, Kennedy and . Souter.)

U.S.C.A. Const.Amend. 14.

See pubhcétlon Words and Phrases
for other judicial constructions and def-
initions. i . S

22. Abortion and Birth Control =50

. Regulations which do no more than cre- .
ate structural mechanism by which state, or
parent or guardian of minor, may express
profound respect for life of unborn are per-
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mitted if they are not substantial obstacle to
woman’s exercise of right to choose to termi-
§\nate pregnancy before fetal viability; unless
- regu lati Ek_“g.;'_gwsﬂgbstantial obstacle, state
measure designed to persuade woman to )
choose childbirth over abortion will be upheld
if reasonably related to goal of furthering
state’s interest in fetal life. (Per Justices
O'Connor, Kennedy and Souter.) US.C.A.

Const.Amend. 14.

23. Abortion and Birth Contrel &.50

State regulations that are designed to
foster health of woman who seeks abortion
before fetal viability are valid if they do not
constitute undue burden on woman’s right to
choose. (Per Justices O’Connor, Kennedy
and Souter.) U.S.C.A. Const.Amend. 14. ~

24. Abortion and Birth Control &.50 -t 0
To promote state’s profound interest in
potential life, throughout pregnancy state
_ may take measures to ensure that woman’s
choice is informed, and measures designed to
advance that interest will not be invalidated
as long as their purpose is to persuade wom-
an to choose childbirth over abortion without
placing undue purden on right to terminate

pregnancy. (Per Justices 0’Connor, Kenne-,

dy and Souter) US.C.A. Const.Amend. 14.

95. Abortion and Birth Control €.50

Unnecessary health regulations that
have purp'os'e' or effect of presenting substan-
tial obstacle to woman who seeks abortion
before viability impose undue burden on that
Tight and are invalid. (Per Justices O’Con-
nor, Kennedy and Souter.) U.S.C.A. Const.
Amend. 14. '

26. Abortion and Birth Control &=.50

Regardless of whether exceptions are
made for particular circumstances, state may
not prohibit any woman from making ulti-
mate decision to terminate her pregnancy
before viability. (Per Justices O’Connor,
Kennedy and Souter.) US.C.A. Const.
Amend. 14.

e
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¥
Abortion and Control .50
i " After f?taﬂlmx_i&pi'lit.x, state in promoting
its interest in p otentiality of human life may
regulate gm_gi even proseripe

PSS

if it chooses,

U.S.CA. Const.Amend. 14.

98. Abortion and Birth Control &1.30
Medical emergency definition in Penn-
sylvania’s abortion statute was sufficien y
broad to cover medical conditions of pr
lampsia, inevitable abortion, and premal
ruptured membrane and, therefore, definiti
imposed no undue burden on woman's aber,
tion right. 18 Pa.CS.A. § 3203; USC
Copst.Amend. 14. ;

P - .
" 284 Abortion and Birth Control &1.30

"Informed consent provisions of Penns
vania’s abortion statute that require giving ¢
truthful, nonmisleading information about
ture of abortion procedure, about attenda
health risks of abortion and of childbirth, :
about . probable gestational age of fetus CUEE
not impose undue burden on womar's right
to choose to terminate her pregnancy; 0
ruling Akron v. Akron Center for Reprodi
tive Health, Inc., 462 U.S. 416, 103
2481, 76 L.Ed.2d 687, Thornburgh v. Ame
can College of Obstetricians and Gynecod®
gists, 476 U.S. 147, 106 S.Ct. 2169
L.Ed2d 779. (Per Justices O’Connor, B
nedy and Souter, with the Chief Justice 3
three Justices concurring in the judgme
18 Pa.C.S.A. § 3205(a); UscA. C
Amend. }4.

e
(ﬁﬁ%nion and Birth Control =50
Requiring doctors to inform woman
seeks abortion about availability of info
tion related to fetal development and €0
quences to fetus, and assistance avalia
woman decides to carry pregnancy to
term, is reasonable measure to ensure
formed choice and does not imposé
burden on woman’s right to abortion-
Justices O’Connor, Kennedy and Souter
the Chief Justice and three Justices €07
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and even proscribe
3 it is necessary, in
jgment, for preserva-
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h Control &1.30.
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atute was sufficiently
al conditions of preec-
ortion, and premature
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t provisions of Pennsyl-
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on Center for Reproduc-

162 U.S. 416, 103 S.Ct.
7: Thornburgh v. Ameri-

setricians and Gynecolo-
17, 106 S.Ct. 2169, N0
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Cite as 112 S.Ct. 2791 (1992)

ring - in the = judgment.) 18 Pa.CS.
§ 3205(a) U.S.C.A. Const.Amend. 14.

31 Abortlon and Blrth Control =1, 30 W

Informed ‘consent_provision of Pennsyl—
vamas abortion statute does not prevent
physician from exercising his or her medical
judgment, and, thus, does not impose undue
purden on woman’s abortion right; statute
does not require physician to comply with

_informed consent provisions if he or she can

demonstrate by preponderance. of evidence
that he or she reasonably believed that fur-
nishing information would have resulted in

.~ severely adverse effect on physical or mental

health of patient.  (Per Justices 0’Connor,
Kennedy and Souter, with the Chief Justice
and three Justices concurring in the judg-
US.CA.
Const.Amend. 14.

32. Abortion and Birth Control ¢1.30
Constltutlonal Law ¢=90.1(1)

" Informed consent prov1s10n of Pennsyl-
vania’s abortion statute implicates physician’s
First Amendment rights not to speak only as
part of practice of medicine, which is licensed
‘and regulated by state and, therefore, there
is no constitutional infirmity in requirement
that physician provide information -about
risks of abortion in childbirth. (Per Justices
0'Connor, Kennedy and Souter, with the

hief Justice and three Justices concurring
the judgment.) 18 Pa.C.S.A. § 3205(a);
.8.C.A. Const.Amend. 1.

. Abortion and Birth Control =1.30

_Informed consent provision of Pennsyl-

A

Vamas abortion statute that requires physi-’

cian, as opposed to qualified assistant, to
ide information relevant to woman’s in-
ed consent does not impose undue bur-
-on woman’s right to abortion; rather,
ision is reasonable means to insure that
Oman’s consent is.informed. (Per Justices
*Connor, Kennedy and Souter,
def Justice and three Justices concurring
the judgment) 18 Pa.C.S.A. § 3205
'SCA Const.Amend. 14. ‘

with the-

34, Abortion and Birth Control ¢='1 30 -

Pennsylvania abortion statute’s 24—hour A

waiting period does not impose undue burden
on woman’s abortion right, even though wait-
ing penod has effect of 1ncreasmg cost and
risk of delayed abortions. (Per ' Justices
O’Connor Kennedy and Souter, with the
Chief Justlce and three Justices concurring
in the judgment) 18 PaCSA. § 3205(a),
U S.C.A. Const. Amend. 14.

35. Abortion and Birth Control &=1. 30

sylvania’s abortion statute places undue bur-
den on woman’s abortion right and is jnvalid; ¢
whether prospect of notification itself deters
women who have been abused or women
whose children have been abused from seek-
ing abortions, or whether husband, through
physical force or psychological pressure or
economic coercion, prevents his wife from
obtaining abortion until it is too late, spousal
notice requirement would often be tanta-
mount to giving husband veto over decision.
18 Pa.C.S.A. §§ 3209, 3214(a)(12); US.CA.
Const.Amend. 14.

36. Abortion and Birth 'Control @130 o

Fact that spousal notification provision
of Pennsylvania’s abortion statute may have
affected only one percent of women seeking’
abortions who were married and who would
choose not to notify their husbands of their
plans did not prevent notification provision
from imposing undue burden on woman’s
decision to terminate pregnancy; provision
had to be judged by reference to those for
whom it was actual, rather than irrelevant,
restriction. 18- Pa.CSA. §§ 3209,
3214(2)(12); U.S.C.A. Const.Amend. 14.

37. Abortion and Birth Control ¢1.30

Husband’s deep and proper concern and
interest in his wife’s pregnancy and in fetus
did not justify undue burden imposed by
Pennsylvania abortion statute’s spousal noti-
fication provision; husband’s interest in fetus
did not permit state to give husband effective
veto over abortion decision. 18 Pa.C.S.A.

46!
,’;ufw
Spousal notification prowsmn of Penn- pff

_notiiicatior
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§8 3209, 3214(a)(12); U.S.CA. Const.Amend.
14,

38. Abortion‘and Birth Control &1.30 '

Pennsylvania abortion statute’s one-par-
ent consent requirement and judicial bypass
procedure do not impose undue burden on
right of unemancipated young woman under
age of 18 to obtain abortion. (Per “Justices
O’Connor, Kennedy and Souter, with "the
Chief Justice and three Justices concurring
in the judgment) 18 Pa.C.S.A. § 3206;
U.S.C.A. Const.Amend. 14.

39. Abortion and Birth Control &=1.30 -,
Recordkeeping and reporting require-

ments of Pennsylvania’s abortion statute, ex-
cept for that provision requiring reporting of
married woman’s reason for failure to pro-
vide notice to her husband, do _not_impose
undue burden of woman’s abortion right;
recordkeeping and reporting requirements
do Tiot impose substantial obstacle to wom-
an’s choice, but reporting requirement with
respect to reason for failure to give notice to
husband would provide Pennsylvania with
precise information that many women may
have pressing reasons not to reveal. (Per
Justices O'Connor, Kennedy and Souter, with
one Justice joining and the Chief Justice and
three Justices concurring in the judgment.)
18 Pa.C.S.A. §§ 3207, 3214, 3214(a)12);
U.S.C.A. Const.Amend. 14. :

Syllabus *

At issue are five provisions of the Penn-
sylvania Abortion Control Act of 1982:
§ 3205, which requires that a woman seeking
an abortion give her informed consent prior
to the procedure, and specifies that she be
provided with certain information at least 24
hours before the abortion is performed;
§ 3206, which mandates the informed con-
sent of one parent for a minor to obtain an
abortion, but provides a judicial bypass pro-
cedure; § 3209, which commands that, un-
less certain exceptions apply, a married wom-
* The syllabus constitutes no part of the opinioh of

the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader.
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an_seeking an abortion must sign a statemen
indicating that she has notified her husbang;
§ 3203, which defines a “medical emergency”
that will excuse compliance with the forego.
ing requirements; and §§ 3207(b), 3214(a),
and 3214(f), which impose certain reporting
requirements on facilities providing abortion
services. Before any of the provisions took
effect, the petitioners, five abortion eclinies
and a physician representing himself and a
class of doctors who provide abortion ser
vices, brought this suit seeking a declaratory
judgment that each of the provisions wa
unconstitutional on its face, as well as injune
tive relief, The District Court held all th
provisions unconstitutional and permanently 3
enjoined their enforcement. The Court of §
Appeals affirmed in part and reversed in'S
part, striking down the husband notificatio
provision but upholding the others.

Held: The judgment in No. 91-902 i
affirmed; the judgment in No. 91-744 i
affirmed in part and reversed in part, an
the case is remanded.

947 F.2d 682 (CA3 1991): No. 91-902
affirmed; No. 91-744, affirmed in part, re
versed in part, and remanded.

Justice O'CONNOR, Justice KENN
DY, and Justice . SOUTER delivered th
opinion of the Court with respect to Parts
11, and III, concluding that: consideration
the fundamental constitutional question
solved by Roe v. Wade, 410 U.S. 113,93 S
705, 35 L.Ed.2d 147, principles of institut
al integrity, and the rule of stare decis
require that Roe’s essential holding
refainedgss and reaffirmed as to each of i
three parts: (1) a recognition of a woman
right to choose to have an abortion befo
fetal viability and to obtain it without und_
interference from the State, whose previab
ty interests are not strong enough to suppo
an abortion prohibition or the imposition'
substantial obstacles to the woman’s effectry

Sce United States v. Detroit Lumber Co., 200 U-
321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
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85), 216 Mont. 65, 700 P.2d 153.

4. In his remarks to the Constitutional Convention, Delegate Campbell referred to this
constitutional wall of separation as being "absolute". Notwithstanding, neither the United
States Supreme Court nor this Court have interpreted constitutional church/state separation
as being absolute. Both Courts have recognized that some governmental impacts on
religious freedoms is constitutionally permitted. See St. John's Lutheran Church v. State
Comp. Ins. Fund (1992), 252 Mont. 516, 523-24, 830 P.2d 1271, 1276-77 (citing Cantwell
v. State of Connecticut (1940), 310 U.S. 296, 60 S.Ct. 900, 84 L.Ed. 1213, and United
States v. Lee (1982), 455 U.S. 252, 102 S.Ct. 1051, 71 L.Ed.2d 127).

5. A term added on the floor of the Convention. Montana Constitutional Convention,
Verbatim Transcript, March 7, 1972, pp. 1680-81.

6. We have not, heretofore, specifically defined what makes a state interest "compelling,"
rather, leaving that determination to be made case by case. Nonetheless, we agree with the
United States Supreme Court's test in the First Amendment free exercise cases, that to
demonstrate that its interest justifying infringement of a fundamental constitutional right is
"compelling" the state must show, at a minimum, some interest "of the highest order

and . . . not otherwise served," see Wisconsin v. Yoder (1972), 406 U.S. 205, 215, 92 S.Ct.
1526, 1533, 32 L.Ed.2d 15, or "the gravest abusef[], endangering [a] paramount
[government] interest[]," Thomas v. Collins (1945), 323 U.S. 516, 530, 65 S.Ct. 315, 323,
89 L.Ed. 430. See also Miller v. Catholic Diocese of Great Falls (1986), 224 Mont. 1 13,
116-17, 728 P.2d 794, 796 (citing Yoder). Some inkling of the Constitutional

Convention's view of how serious a situation must exist before the government has a
"compelling" interest for infringing the right of individual privacy can be gleaned from
delegate comment on electronic surveillance. There, Delegate Dahood noted that, if it
should ever be allowed at all, "electronic surveillance shall be justified only in matters
involving national security, perhaps in matters involving certain heinous federal crimes
where the situation is such that in those instances we must risk the right of individual

privacy because there is a greater purpose to be served." Montana Constitutional
Convention, Verbatim Transcript, March 7, 1972, p. 1687.

7. Delegate Campbell also referred to the 1890 law review article on privacy authored by
Samuel Warren and Louis Brandeis (The Right to Privacy, 4 Harv. L. Rev. 193, 195, 205
(1890)), which asserted that the right of privacy encompasses "[t]houghts, emotions, and
sensations" and the principle "of an inviolate personality"--concepts which deeply
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J those who, as a matter of their own good consciences, either favor or reject
Fabortion. Most importantly, this cost does not permit the government's infringement
of personal and procreative autonomy in the name of political ideology.

974.Rather, the price--the corresponding responsibility--for our commitment to the
values and ideals of just government and for our enjoyment of our individual rights

protected by Montana's Constitution is simply tolerance. And indeed, that is a token
sum for, among other freedoms, the right to be let alone.

Summary

175.We hold that the core constitutional right infringed by the legislation at issue in
the case at bar is the fundamental right of individual privacy guaranteed to every
person under Article I, Section 10 of the Montana Constitution. We hold that the
personal autonomy component of this right broadly guarantees each individual the
right to make medical judgments affecting her or his bodily integrity and health in
partnership with a chosen health care provider free from the interference of the
government, except in very limited circumstances not at issue here. More narrowly,
we hold that Article 11, Section 10, protects a woman's right of procreative
autonomy--here, the right to seek and to obtain a specific lawful medical procedure,
a pre-viability abortion, from a health care provider of her choice. We also hold that
the government has failed to demonstrate a compelling state interest for infringing
upon these rights of privacy and that, therefore, the amendments to § 37-20-103,
MCA, and § 50-20-109, MCA, enacted pursuant to Ch. 321, L. 1995, prohibiting a
physician assistant-certified from performing a pre-viability abortion under the

supervision of a licensed physician are unconstitutional under Article I1, Section 10,
of the Montana Constitution.

976.The judgment of the District Court is affirmed.

/S/ JAMES C. NELSON
We Concur:
/S/'J. A. TURNAGE

/S/ TERRY N. TRIEWEILER

ﬁle:///C|/Documents%20and%20$ettings/culO46/Dcskt6p/0pinions/‘)S-O()(>‘~!/n2()()pinion‘htm (27 0f 33)4/9/2007 2:21:32 PM




TITLE 40 - FAMILY LAW

40-1-203. Proof of age and medical certificate -- waiver of medical certificate requirement. (1) Before a
person authorized by law to issue marriage licenses may issue a marriage license, each applicant for a license
shall provide a birth certificate or other satisfactory evidence of age and, if the applicant is a minor, the approval
required by 40-1-213. Each female applicant, unless exempted on medical grounds by rule of the department of
public health and human services or as provided in subsection (2), shall file with the license issuer a medical
certificate from a physician who is licensed to practice medicine and surgery in any state or United States
territory or from any other person authorized by rule of the department to issue a medical certificate. The
certificate must state that the applicant has been given a blood test for rubella immunity, that the report of the
test results has been shown to the applicant tested, and that the other party to the proposed marriage contract has
examined the report.

(2) In lieu of a medical certificate, applicants for a marriage license may file an informed consent form
acknowledging receipt and understanding of written rubella immunity information and declining rubella
immunity testing. Filing of an informed consent form will effect a waiver of the requirement for a blood test for
rubella immunity. Informed consent must be recorded on a form provided by the department and must be signed
by both applicants. The informed consent form must include:

(a) the reasons for undergoing a blood test for rubella immunity;
(b) the mformatlon that the results would prov1de about the woman' s rubella antlbody statuS'

(d) contact information 1nd1cat1ng where apphcants may obtain addltlonal information regarding rubella and
rubella immunity testing.

(3) A person who by law is able to obtain a marriage license in this state is also able to give consent to any
examinations, tests, or waivers required or allowed by this section. In submitting the blood specimen to the
laboratory, the physician or other person authorized to issue a medical certificate shall designate that it is a
premarital test.

History: En. Sec. 1, Ch. 208, L. 1947; amd. Sec. 1, Ch. 21, L. 1959; amd. Sec. 1, Ch. 248, L. 1973; amd. Sec. 4, Ch.
33,L. 1977, R.C.M. 1947, 48-134; amd. Sec. 1, Ch. 33, L. 1979; amd. Sec. 1, Ch. 228, L. 1981; amd. Sec. 1, Ch. 154, L.
1983; amd. Sec. 1, Ch. 186, L. 1989; amd. Sec. 73, Ch. 418, L. 1995; amd. Sec. 113, Ch. 546, L. 1995; amd. Sec. 2, Ch.
294, L. 2007.




TITLE 41 - MINORS

far as may be necessary for its mterests'm the event {ixt, subsequ

History: En. Sec. 13, Civ. C. 1895; re-en. Sec. 3587, Rev. C. 1907; re-en. Sec. 5675, R.C.M. 1921; Cal. Civ. C. Sec.
29; Field Civ. C. Sec. 12; re-en. Sec. 5675, R.C.M. 1935; R.C.M. 1947, 64-103.

TITLE 44 - LAW ENFORCEMENT

44-3-404. Criminal penalty. A person is guilty of a misdemeanor and may be fined not more than
$500 or lmpnsoned in the county jail for not more than 1 year, or both, 1f he:
) sely | 0 report or cenceals adeath, mcludmg a fetal ath;
2 refuses to make available prior medical or other information in a death investigation;
(3) without an order from the coroner or state medical examiner, purposely touches, removes, or
disturbs a corpse, its clothing, or anything near the corpse; or
(4) knowingly or purposely disobeys a cessation order of a coroner.

History: En. 82-445 by Sec. 19, Ch. 530, L. 1977; R.C.M. 1947, 82-445; amd. Sec. 23, Ch. 7, L. 1979; amd. Sec. 12,
Ch. 660, L. 1991.




TITLE 46 — CRIMINAL PROCEDURE

46-4-122. Human deaths requiring inquiry by coroner. The coroner shall inquire into and determine the
cause and manner of death and all circumstances surrounding a human death:
(1) that was caused or is suspected to have been caused:
(a) in any degree by an injury, either recent or remote in origin; or
(b) by the deceased or any other person that was the result of an act or omission, including but not limited to:
(i) a criminal or suspected criminal act; e
ii) a medically suspicious death, unusual death, or death of unknown circumstances, including any fetal

iii) an accidental death; or

(c) by an agent, disease, or medical condition that poses a threat to public health;

(2) whenever the death occurred:

(a) while the deceased was incarcerated in a prison or jail or confined to a correctional or detention facility
owned and operated by the state or a political subdivision of the state;

(b) while the deceased was in the custody of, or was being taken into the custody of, a law enforcement
agency or a peace officer;

() during or as a result of the deceased's employment;

(d) less than 24 hours after the deceased was admitted to a medical facility or if the deceased was dead upon
arrival at a medical facility; or

(e) in a manner that was unattended or unwitnessed and the deceased was not attended by a physician at any
time in the 30-day period prior to death;

(3) if the dead human body is to be cremated or shipped into the state and lacks proper medical certification
or burial or transmit permits; or

(4) that occurred under suspicious circumstances.

History: En. Sec. 4, Ch. 660, L. 1991; amd. Sec. 2, Ch. 287, L. 1993.

46-4-123. Inqulry report. The coroner shall make a full report of the facts dlscovered in a11 human

The report must be made in trlphcate on a form prov1ded by the divi on of forensic sciences of the
department of justice. The coroner and the medical examiner shall each retain one copy and shall
deliver the other copy to the county attorney. If the coroner orders an autopsy during the course of an
inquiry, the coroner shall also provide the medical examiner with a copy of the autopsy report. The
forms must be completed and distributed as provided in this section as promptly as practicable.

History: En. Sec. 5, Ch. 660, L. 1991; amd. Sec. 1, Ch. 268, L. 2007.
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50-9-106. Consent by others to withholding or withdrawal of treatment. (1) If a written consent
to the withholding or withdrawal of the treatment, witnessed by two individuals, is given to the
attending physician or attending advanced practice registered nurse, the attending physician or attending
‘advanced practice registered nurse may withhold or withdraw life-sustaining treatment from an
individual who:

() has been determined by the attending physician or attending advanced practice registered nurse to
be in a terminal condition and no longer able to make decisions regarding administration of life-
sustaining treatment; and

(b) has no effective declaration.

(2) The authority to consent or to withhold consent under subsection (1) may be exercised by the
following individuals, in order of priority:

(a) the spouse of the individual;

(b) an adult child of the individual or, if there is more than one adult child, a majority of the adult
children who are reasonably available for consultation;

(c) the parents of the individual;

(d) an adult sibling of the individual or, if there is more than one adult sibling, a majority of the adult
siblings who are reasonably available for consultation; or

(e) the nearest other adult relative of the individual by blood or adoption who is reasonably available
for consultation.

(3) A full guardian may consent or withhold consent under subsection (1) as provided in 72-5-321.
(4) If a class entitled to decide whether to consent is not reasonably available for consultation and
competent to decide or if it declines to decide, the next class is authorized to decide. However, an equal

division in a class does not authorize the next class to decide.
~ (5) A decision to grant or withhold consent must be made in good faith. A consent is not valid if it
conflicts with the expressed intention of the individual.

(6) A decision of the attendmg physician or attending advanced practice registered nurse acting 1n
good faith that a consent is valid or invalid is conclusive.

(7) Life-sustaining treatment cannot be withheld or withdrawn pursuant to this section from an
individual known to the attending physician or attending advanced practice registered nurse to be
pregnant so long as it is probable that the fetus will develop to the point of live birth with continued
application of life-sustaining treatment.

History: En. Sec. 12, Ch. 391, L. 1991; amd. Sec. 5, Ch. 240, L. 2003; amd. Sec. 1, Ch. 480, L. 2007.

Providad by Montana Lepisiative Services
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TITLE 50, CHAPTER 15 ~ VITAL STATISTICS

50-15-403. Preparation and filing of death or fetal death certlﬁcate (1) A person in charge of .
d1spos1t10n of a dead body or fe

by the phy51c1an the advanced practlce reglstered nurse or the coroner within the timeframe
established by the department by rule. The person in charge of disposition shall obtain the completed
certification of the cause of death from the physician, the advanced practice registered nurse, or the
coroner and shall, within the time that the department may prescribe by rule, file the death or fetal
death certificate with the local registrar in the registration area where the death occurred or, if the place
of death is unknown, where the dead body was discovered.

(3) If a dead body is found in this state but the place of death is unknown, the place where the body
is found must be shown as the place of death on the death certificate. If the date of death is unknown,
then the approximate date must be entered on the certificate. If the date cannot be approximated, the
date that the body was found must be entered as the date of death, and the certificate must indicate that
fact.

(4) When a death occurs in a moving vehicle, as defined in 45-2-101, in the United States and the
body is first removed from the vehicle in this state, the death must be registered in this state and the
place where the body is first removed is considered the place of death. When a death occurs in a
moving vehicle while in international air space or in a foreign country or its air space and the body is
first removed from the vehicle in this state, the death must be registered in this state, but the actual
place of death, insofar as it can be determined, must be entered on the death certificate.

History: En. Sec. 65, Ch. 197, L. 1967; amd. Sec. 107, Ch. 349, L. 1974; R.C.M. 1947, 69-4425; amd. Sec. 28, Ch. 7,
L. 1979; amd. Sec. 3, Ch. 287, L. 1993; amd. Sec. 17, Ch. 515, L. 1995; amd. Sec. 2, Ch. 118, L. 1997; amd. Sec. 93, Ch.
552, L. 1997; amd. Sec. 2, Ch. 27, L. 1999; amd. Sec. 2, Ch. 258, L. 2001.




TITLE 50, CHAPTER 19 - PREGNANT WOMEN & NEWBORN INFANTS

50-19-301. Short title. This part may be cited as '"The Montana Initiative for the Abatement of
Mortality in Infants (MIAMI) Act".

History: En. Sec. 1, Ch. 649, L. 1989.
50-19-302. Purposes. The purposes of this part are to:

(1) assure that mothers and children, 1n particular those with low income or with limited availability
i d ch'ld h alth services;

History: En. Sec. 2, Ch. 649, L. 1989.

50-19-311. MIAMI project. (1) There is a MIAMI project established in the department.
2 Under the‘ prOJect the department shall provide the following services:

> prenatal care, ds

(e) referral of low-income women and children to other programs to protect the health of women
and children, including:

(i) supplemental food programs for women, infants, and children;

(11) family planning services; and

(iit) other maternal and child health programs;

(f) public education and community outreach to inform the public on:

(1) the importance of receiving early prenatal care;

(11) the need for good health habits during pregnancy; and

(iii) the availability of special services for pregnant women and for children.

History: En. Sec. 4, Ch. 649, L. 1989; amd. Sec. 2, Ch. 634, L. 1991.




50-19-401. Short title. This part may be cited as the "Fetal, Infant, and Child Mortality Prevention
Act".

History: En. Sec. 1, Ch. 519, L. 1997.

50-19

2) A health care prov1der may disclose information about a patient without the patient's
authorization or without the authorization of the representative of a patient who is deceased upon
request of a local fetal, infant, and child mortality review team. The review team may request and may
receive information from a county attorney as provided in 44-5-303(4), from a tribal attorney, and
from a health care provider as permitted in Title 50, chapter 16, part 5, or applicable federal law. The
review team shall maintain the confidentiality of the information received.

C (4) A local fetal 1nfant and ch11d mortallty 4rev1ew team mayv ribt review deaths of fetuses, infants,
or children who are Indians and which deaths occur within the boundaries of an Indian reservation with
a tribal government that opposes the review.

History: En. Sec. 2, Ch. 519, L. 1997; amd. Sec. 11, Ch. 396, L. 2003; amd. Sec. 1, Ch. 413, L. 2003.




50-20-101. Short title. This part may be cited as the "Montana Abortion Control Act".
History: En. by Sec. 1, Ch. 284, L. 1974; R.C.M. 1947, ; amd. Sec. 61, Ch. 130, L. 2005.

50-20-102. Statement of purpose - findmgs (1) Thé oislature re 1s the tradition of ate of
Mon '

History: En. by Sec. 11, Ch. 284, L. 1974; R.C.M. 1947, .




TITLE 72 - ESTATES, TRUSTS AND FIDUCIARY RELATIONSHIPS

72-2-118. Afterborn heirs. An in duali’m ggstationw a particular
time if the individual lives 120 hours or more after birth.

History: En. 91A-2-108 by Sec. 1, Ch. 365, L. 1974; R.C.M. 1947, 91A-2-108; amd. Sec. 18, Ch. 494, L. 1993; Sec. ,
MCA 1991; redes. by Code Commissioner, 1993.




